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for Reconsideration 

.- 
DIGEST: 

Prior decision denying protest in part and 
dismissing it in part is affirmed because 
protester has failed to establish decision 
was based on erroneous interpretation of 
fact or law. 

Stanley Furniture Company requests that we reconsider 
our decision Stanley Furniture Coinpany, B-206444 ,  Decem- 

-2  CPD- , in which we dismissed in part ber 2, 1982, 8 2  
and denied in part Stanley's protests of two Air Force 
procurements of dormitory furniture. For the reasons 
stated below, our prior decision is affirmed. We discuss 
Stanley's three objections to our decision in the order in 
which the company has raised them. 

- 
-- 

Prior to the opening of bids under invitation for 
bids ( I F B )  No. F49642-51-E-0115, Stanley wrote to the con- 
tracting officer, objecting to the solicitation speci€ica- 
tions in two respects. First, Stanley objected to tho Air 
Force's use of a "brand-name-or-equal" specification 
which, in Stanley's view, did not adequately describe the 
salient characteristics of each item, particularly those 
relating to the internal construction of the furniture. 
Second, Stanley objected to the fact that the IFB contem- 
plated an aggregate award for upholstered items, case 
goods and mattresses. Stanley's position was that very 
few furniture manufacturers offer all three types of itens 
and that the aggreqate award provision would eliminate 
some bidders from competition. The combined effect of 
these deficiencies, Stanley asserted, was to unduly 
restrict competition. Stanley specifically requested that 
the solicitation be amended to permit separate awards for 
upholstered items, case goods and mattresses and to state 
the salient characteristics of the brand name items in 
more detail. 

The Air Force's contracting officer responded to 
Stanley's protest by letter dated December 15, 1981 which 
in its entirety reads as follows: 
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"1. You state in subject letter that 
solicitation F49642-81-BO115 is restric- 
tive. On the contrary, this solicitation 
provides for maximum possible competition 
among all prospective bidders. This is 
accomplished by using brand name or equal 
line item purchase descriptions which meet 
Defense Acquisition Regulation ( D A R )  
1.1206.2 requirements. This DAR reference 
specifically states that a brand name or 
equal procurement set forth minimum sali- 
ent features necessary to obtain products 
meeting Government functional needs. It 
is for t h i s  reason that solicitation 
F49642-81-BO115 does not address furniture 
construction specifications. Instead, it 
calls only for basic requirements of size, 
fabric color, pattern, wood type, grade 
and style. This allows a bidder to easily 
offer a currently available commercial 
product without the necessity of a compre- 
hensive specification for internal furni- 
ture construction. Such detail would only 
serve to limit competition. A l s o ,  the 
purchase descriptions do set forth to the 
extent possible permissible dimension 
tolerances through the use of the word 
'approximate'. 

"2. The furniture must be delivered by 
one truck load at a time with each load 
consisting of one or more complete group- 
ing of furnishings for one or more rooms. 
This is called for in Paragraph E-1 of the 
solicitation. These arrangements are 
necessary because of the one-room-at-a- 
time manner in which the Government must 
move the old furnishings out and the new 
furnishings into the dormitory involved. 
Obviously such delivery arrangements could 
not logically be made if more than one 
contractor held a contract or contracts 
for'the requirements. Thus we cannot con- 
sider your idea of providing for multiple 
awards in the solicitation. 
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"3.  I n  c o n s i d e r a t i o n  of t h e  .above f a c t s ,  
y o u r  p r o t e s t  is  d e n i e d .  S h o u l d  y o u  d e s i r e  
f u r t h e r  comments c o n c e r n i n g  our  p o s i t i o n  
p lease  c o n t a c t  Capt Peter  L. D r i n k w a t e r /  
981-7256." 

Upon rece ip t  of t h i s  l e t t e r ,  S t a n l e y  a s k e d  f o r ,  a n d  
r e c e i v e d ,  a n  e x t e n s i o n  o f  t h e  b i d  o p e n i n g  da te  u n t i l  
December 22. S t a n l e y  s u b m i t t e d  a h i d  as  d i d  s e v e r a l  o t h e r  
firms. 
s i v e  S t a n l e y ' s  low b i d  f o r  s e v e r a l  items; a f t e r  f u r t h e r  
d i s c u s s i o n  w i t h  t h e  A i r  Force, S t a n l e y  f i l e d  a p ro tes t  
w i t h  o u r  O f f i c e  o n  F e b r u a r y  1 6 ,  1 9 8 2 .  

The  A i r  Force s u b s e q u e n t l y  rejected a s  n o n r e s p o n -  

I n  o u r  i n i t i a l  d e c i s i o n ,  w e  s ta ted :  

"To t h e  e x t e n t  t h a t  S t a n l e y ' s  p ro tes t  to  
o u r  O f f i c e  is  b a s e d  o n  t h e  same s r o u n d s  as 
i t s  pro tes t  t o  t h e  a g e n c y  w h i c h  was d e n i e d  
o n  December 15 ,  1 9 8 1 ,  i t  m u s t  be d i s m i s s e d  
a s  u n t i m e l y  u n d e r  our B i d  Pro tes t  Proce- 
d u r e s ,  4 C.F.R. § 2 1 . l ( a )  ( 1 9 8 2 ) .  T h e s e  
procedures p r o v i d e  t h a t  o n c e  a protest  h a s  
b e e n  f i l e d  w i t h  t h e  c o n t r a c t i n g  a g e n c y ,  
a n y  s u b s e q u e n t  p ro t e s t  t o  o u r  O f f i c e  m u s t  
be f i l e d  w i t h i n  1 0  w o r k i n g  d a y s  of a c t u a l  
or c o n s t r u c t i v e  k n o w l e d g e  of i n i t i a l  
a d v e r s e  a g e n c y  a c t i o n  c o n c e r n i n g  t h e  pro- 
test .  S t a n l e y  a c k n o w l e d g e s  t h a t  o n  D e c e m -  
ber 1 8 ,  1 9 8 1  i t  received t h e  A i r  Force's 
d e n i a l  of i t s  p r o t e s t ;  i t s  s u b s e q u e n t  pro- 
t e s t  to  t h i s  O f f i c e  w a s  n o t  f i l e d  u n t i l  
F e b r u a r y  16, 1 9 8 2 ,  more t h a n  10 d a y s  
l a te r .  Our 1 0  d a y  r e q u i r e m e n t  is n o t  
tolled b y  t h e  p r o t e s t e r ' s  c o n t i n u e d  pur-  
s u i t  o f  t h e  matter w i t h  t h e  c o n t r a c t i n g  
a g e n c y  a f t e r  i t s  r e c e i p t  of t h e  d e n i a l  of 
its protest .  S p e c t r u m  L e a s i n g  C o r p o r a -  
t i o n ,  8-206112, F e b r u a r y  4 ,  1 9 8 2 ,  82-1 CPD 
94." ( E m p h a s i s  a d d e d . )  

-- -- 

A s  i ts  f i r s t  b a s i s  for  r e q u e s t i n g  r e c o n s i d e r a t i o n ,  
S t a n l e y  asserts t h a t  o u r  l e g a l  c o n c l u s i o n - - t h a t  t h i s  
aspect of its pro te s t  t o  o u r  O f f i c e  was u n t i m e l y - - i s  wrong 
because i t  rests upon a n  e r r o n e o u s  s t a t e m e n t  of f a c t .  The  
f a c t u a l  "error," S t a n l e y  m a i n t a i n s ,  is o u r  c h a r a c t e r i z a -  
t i o n  of t h e  c o n t r a c t i n g  o f f i c e r ' s  December 15  l e t t e r  a s  a 
" d e n i a l "  of S t a n l e y ' s  p r o t e s t .  
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S t a n l e y  e x p l a i n s  as f o l l o w s  i t s  r e a s o n i n g  why t h e  
c o n t r a c t i n g  o f f i c e r ' s  l e t t e r  which  w e  have q u o t e d  above 
was n o t ,  i n  f a c t ,  a " d e n i a l "  o f  i t s  p r o t e s t  f rom which 
S t a n l e y  had a n  o b l i g a t i o n  to  p r o t e s t  t o  our O f f i c e .  I n  
t h e  s i x t h  s e n t e n c e  o f  p a r a g r a p h  1 of h i s  l e t t e r ,  S t a n l e y  
n o t e s ,  t h e  c o n t r a c t i n g  o f f i c e r  p r o v i d e d  t h e  " a s s u r a n c e "  
t h a t  "a b i d d e r "  c o u l d  e a s i l y  o f f e r  a c u r r e n t l y  a v a i l a b l e  
commercial p r o d u c t .  " A c c o r d i n g l y , "  S t a n l e y  now s t a t e s ,  
" t h e  C o n t r a c t i n g  O f f i c e r ,  w h i l e  d e n y i n g  t h e  p r o t e s t  i n  
r e s u l t ,  e f f e c t i v e l y  a f f i r m e d  t h e  S t a n l e y  p r o t e s t  o n  i ts  
merits, s i n c e  S t a n l e y  p r o t e s t e d  t h e  I F B  a s  a d v e r t i s e d  as 
b e i n g  o v e r l y  r e s t r i c t i v e  of c o m p e t i t i o n .  T h u s ,  t h e  [con- 
t r a c t i n g  o f f i c e r ' s  r e s p o n s e ]  was n o t  an  a d v e r s e  a c t i o n  
which  had t o  b e  p r o t e s t e d  t o  t h e  GAO w i t h i n  t e n  days . "  
(Emphas is  s u p p l i e d  by S t a n l e y . )  

- 

T h e r e  is no  m e r i t  t o  t h i s  c o n t e n t i o n .  

S t a n l e y ' s  p o s i t i o n  is d e p e n d e n t  upon l i f t i n g  a po r -  
t i o n  of a s e n t e n c e  o u t  o f  t h e  c o n t e x t  i n  which i t  was 
w r i t t e n .  We t h i n k  t h a t  i t  is so p a t e n t l y  c l ea r  t h a t ,  when 
read as a w h o l e ,  t h e  c o n t r a c t i n g  o f f i c e r ' s  l e t t e r  was n o t  
o n l y  n o m i n a l l y  b u t  s u b s t a n t i v e l y  a d e n i a l  o f  S t a n l e y ' s  
p ro t e s t  t h a t  t h e  mat te r  d o e s  not d e s e r v e  a n  e x t e n d e d  d i s -  
c u s s i o n .  Ne n o t e  b r i e f l y ,  however ,  t h a t  a f t e r  acknowledg- 
i n g  S t a n l e y ' s  a rgument  t h a t  t h e  s p e c i f i c a t i o n s  were unduly  
r e s t r i c t i v e  o f  c o m p e t i t i o n ,  t h e  c o n t r a c t i n g  o f f i c e r  s t a t e d  
t h a t  "on  t h e  c o n t r a r y "  t h e  s o l i c i t a t i o n  p r o v i d e d  fo r  m a x i -  
m u m  p o s s i b l e  c o m p e t i t i o n  i n  a c c o r d a n c e  w i t h  t h e  a p p l i c a b l e  
p rocuremen t  r e g u l a t i o n s .  T h e  c o n t r a c t i n g  o f f i c e r  t h e n  
e x p l i c i t l y  r e f u s e d  t o  amend t h e  s o l i c i t a t i o n  i n  t h e  manner 
S t a n l e y  had r e q u e s t e d  and c o n c l u d e d  " I n  c o n s i d e r a t i o n  02 
t h e  above f a c t s ,  y o u r  p r o t e s t  is d e n i e d . "  We d o  n o t  
b e l i e v e  w e  made a f a c t u a l  "error" i n  d e s c r i b i n g  a s  t h e  
" d e n i a l "  of a p r o t e s t  c o r r e s p o n d e n c e  i n  which t h e  con- 
t r a c t i n g  o f f i c e r  s t a t e s  t h a t  h i s  p o s i t i o n  is " c o n t r a r y "  to  
t h e  p ro t e s t e r ' s ,  i n  w h i c h  h e  e x p r e s s l y  r e f u s e s  to  t a k e  t h e  
a c t i o n  r e q u e s t e d  by t h e  p r o t e s t e r  and which he  e x p l i c i t l y  
d e s c r i b e s  as t h e  " d e n i a l "  o f  t h e  p ro tes t .  

S t a n l e y ' s  s econd  bas i s  f o r  r e c o n s i d e r a t i o n  is  r e l a t e d  
t o  i ts  f i r s t .  S t a n l e y  asserts t h a t  t h e  c o n t r a c t i n g  o f f i -  
ce r ' s  p r e - b i d  o p e n i n g  "assurance" t h a t  a b i d d e r  could 
e a s i l y  o f f e r  a c u r r e n t l y  a v a i l a b l e  commercial p r o d u c t  
" e s t o p p e d "  t h e  c o n t r a c t i n g  o f f i c e r  f rom s u b s e q u e n t l y  
r e j e c t i n g  S t a n l e y ' s  b i d  a s  n o n r e s p o n s i v e  t h r o u g h  a " r i g i d "  
i n t e r p r e t a t i o n  o f  t h e  s p e c i f i c a t i o n s .  S t a n l e y  a r g u e s  t h a t  
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w e  t h e r e f o r e  e r r e d  i n  h o l d i n g  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
p r o p e r l y  rejected S t a n l e y ' s  b i d  a s  n o n r e s p o n s i v e .  

T h i s  a r g u m e n t ,  l i k e  t h e  f i r s t ,  h i n g e s  on  t h e  r e a d i n g  
of a p o r t i o n  of a s e n t e n c e  a p a r t  f rom t h e  c o n t e x t  i n  which 
i t  was w r i t t e n .  I n  o u r  i n i t i a l  d e c i s i o n  w e  desc r ibed  i n  
d e t a i l  t h e  r e a s o n s  why S t a n l e y ' s  b i d  was r e j ec t ed  as non- 
r e s p o n s i v e .  The A i r  Force c o u l d  n o t  i d e n t i f y  t h e  bed 
h e a d b o a r d s  and f o o t b o a r d s  S t a n l e y  o f f e r e d  because t h e y  
were described by model numbers  which d i d  n o t  appear i n  
t h e  c a t a l o g  a t t a c h e d  t o  S t a n l e y ' s  b i d .  S t a n l e y  o f f e r e d  a 
s torage  u n i t  w- i th  drawers and f e w e r  s h e l v e s  t h a n  r e q u i r e d  
i n  r e s p o n s e  t o  a s p e c i f i c a t i o n  d e s c r i b i n g  an ''open'' s to r -  
age u n i t ,  and i t  o f f e r e d  a d r o p - l i d  desk  which was 4 4  
i n c h e s  wide when t h e  s p e c i f i c a t i o n s  requi red  o n e  " a p p r o x i -  
m a t e l y  3 0 "  i n c h e s  wide .  S t a n l e y  h a s  n o t  d i s p u t e d  a n y  of 
t h e s e  f a c t s .  We c a n n o t  t h r o u g h  any  a p p l i c a t i o n  o f  a n  
es toppel  t h e o r y  c o n c l u d e  t h a t  t h e  A i r  Force was p r e c l u d e d  
by t h e  c o n t r a c t i n g  o f f i c e r ' s  g e n e r a l  p r e - b i d  o p e n i n g  
s t a t e m e n t  t h a t  t h e  s p e c i f i c a t i o n s  s h o u l d  allow ''a b i d d e r  
to  e a s i l y  o f f e r  a c u r r e n t l y  a v a i l a b l e  commercial 
p r o d u c t ' '  f rom l a t e r  r e j e c t i n g  S t a n l e y ' s  b i d  f o r  f u r n i t u r e  
which  e i t h e r  c o u l d  n o t  be i d e n t i f i e d  from i ts  b i d  or which  
m a t e r i a l l y  d e v i a t e d  from t h e  s p e c i f i c a t i o n  r e q u i r e m e n t s .  

F i n a l l y ,  S t a n l e y  m a i n t a i n s  t h a t  our d e c i s i o n  is d e f i -  
c i e n t  i n  t h a t  i t  d o e s  n o t  c o n t a i n  a " s t a t e m e n t "  f rom our 
O f f i c e  c o n c e r n i n g  t h e  proper use of t h e  "brand-name-or- 
equa l"  method of p rocuremen t .  S t a n l e y  asser t s  t h a t  s u c h  a 
s t a t e m e n t  is  n e c e s s a r y  t o  correct  t h e  a l l e g e d l y  w i d e s p r e a d  
abuse o f  t h i s  method o f  p r o c u r e m e n t  w i t h i n  t h e  Government ,  
p a r t i c u l a r l y  t h e  Depar tmen t  of Defense .  

W e  do not b e l i e v e  t h e  r e c o r d  i n  t h i s  c a s e - - i n  which  
S t a n l e y  f a i l e d  t o  t i m e l y  p ro t e s t  to  o u r  O f f i c e  t h e  u s e  of 
t h e  "brand-name-or-equal"  method o f  p r o c u r e m e n t  i n  IFB 
-0115--provides  a n  a d e q u a t e  j u s t i f i c a t i o n  f o r  o u r  O f f i c e  
to  i s s u e  a b r o a d  " s t a t e m e n t "  c r i t i c a l  o f  t h e  u s e  of a cer- 
t a i n  p r o c u r e m e n t  t e c h n i q u e .  S t a n l e y  may be d i s a p p o i n t e d  
a t  t h e  l a c k  of  s u c h  a s t a t e m e n t  i n  our  d e c i s i o n ,  b u t  t h a t  
c i r c u m s t a n c e  does n o t  c o n s t i t u t e  t h e  k i n d  of error o f  l a w  
or f a c t  upon which  a r e v e r s a l  of o u r  d e c i s i o n  would be  
w a r r a n t e d .  
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O u r  decision of December 2, 1982 is affirmed. 

Comptroll U L  r e n e r a l  
of the United States 
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